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2004 SCMR 92
[Supreme Court of Paklistan|

Present: Syed Mansoor All Shah,
Sayyed Mazahar Ali Akbar Naqvi
and Irfan Saadat Khan, JJ

Mst. SHAHIDA SIDDIQA and others---Appellants
versus

ALLIED BANK LIMITED through President
and others---Respondents

Civil Appeals Nos. 836-L and 837-L of 2013, decided on 14th
November, 2023.

(Against the judgment dated 16.1.2013 passed by Lahore High
Court, Lahore in W.Ps. Nos. 25273 and 23756 of 2011)

(a) Punjab Industrial Relations Act (XIX of 2010)-—

—~-S. 47(3)--Employee of a private bank---Allegation of negligence
and carelessness in performmg duties---Demotion to a lower grade with
entitlement to all back benefits---Respondent Bank . imposed a major
penalty on the appellant (employee) and dismissed her from service—
Labour Court reinstated her in the Bank’s service albeit with a lower
Grade, and declined to award her any back benefits-—-Appellate
Tribunal, upheld the order of the Labour Court---However, the High
Court modzﬁed the penalty to compulsory retirement---Validity---Main
allegation against the appellant was that she had been negligent -in.
performing her duties by disclosing a secret code to her former Bank
Manager,  who defrauded the Bank and misappropriated hefty
amounts---Impugned Judgment of the High Court appeared to be self-
contradictory as the High Court had first observed that the appellant
had an unblemished past career, spanning over 28 years, and that her
dismissal from service would be a harsh punishment; and yet, the High
Court found it appropriate to then observe that the appellant be
compulsory retired from service---Such observations of the High Court
in fact defeat the ends of justice rather than fostering the same, as
awarding compulsory retirement would be equivalent to meting out
harsh treatment to her---Given the fact that the Labour Court and the
Appellate Tribunal found the appellant negligent of not properly
~ keeping the secret code but did not see any merit in the allegations of
. embezlement, the imposition of a .major penalty of compulsory
_retirement from service would definitely be harsh---Appeal was partly
allowed, impugned judgment of the High Court was set-aside, and |
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- Judgments of the Labour Court and Appellate Tribunal were upheld to

- the extent of the demotion to a lower grade; with the modification that
the appellant will be entitled to all back benefits as available to a
Grade-111 Officer, from the date of her dismissal to the date of her
retirement, and she will also be entitled to all the pensionary benefits as
available to the said Grade Officer. [pp. 95, 971 A, C & D

Saifullah v, Divisional Superintendent, Postal Services 2016

SCMR 1430 and Auditor-General of Pakistan v. Muhammad Ali 2006
SCMR 63 ref,

(b) Master-servant---

-==~Penalty imposed on employee---Proportionality---Penalty should be
proportionate to the guilt---Modern notion of proportionality requires
that the punishment ought to reflect the degrec of moral culpability
associated with the offence for which it is imposed. [p. 95] B

Divisional Superintendent, Postal Services v. Nadeem Raza 2023
SCMR 803 ref. . -

Appellants in Person (in C.A. No. 836-L of 2013).

~ Farooq Zaman Qureshi, Advocate Supreme Court (through video
‘link from Lahore) for Appellants (in C.A. No. 837-L of 2013).

‘Farooq Zaman Qureshi, Advocate Supreme Court (through video
link from Lahore) for Respondents (in C.A. No. 836-L of 2013).

- Respondents in person (in C.A. No. 837-L of 2013).
‘Date of hearmg 14th November 2023
ORDER

IRFAN SAADAT KHAN J.--C.A. No 836-L/2013: This
Appeal, with leave of the Court granted vide order dated 06.08.2013,
has been filed by the Mst. Shahida Siddiqa (“Appellant”). against the
judgment of the Lahore High Court, Lahore, dated 16.01.2013,
(“Impugned Judgment”), whereby the judgments of both the Courts
below, the Punjab Labour Appellate Tribunal (“Appellate Tribunal®),
dated 19.09.2011, and the Punjab Labour Court, .Faisalabad (“Labour
- Court”), dated 19.06.2010, were modified by the learned Single Judge
. of the High Court with the observation that the Appellant shall retire
. from the service of Allied Bank Limited, (“Respondent Bank”),
compulsorily with effect from the date of her dismissal.

2, Briefly, the facts necessary to decide the matter before us aré
. that the Appellant joined the Respondent Bank as Assistant in the year
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1979, She was promoted as Officer Grade-I11 in 1986 and Officer Grade-
I1in 1995, On 11.04.2007, the Appellant was transferred to the Allied
Bank Samundti Road Branch, Faisalabad (“Branch”). It was at thig
Branch of the Respondent Bank, where she was suspended and charge
sheeted, on 19.10.2007, with the allegation of being privy to a fraud,
Subsequently, Inquity Proceedings were initiated against her and the
Inquiry Officer, vide report dated 25.01.2008, concluded that the
charges against the Appellant stood partially proved. Consequently, vide
letter dated 07.05.2008, the Respondent Bank imposed a major penalty
on the Appellant and dismissed her from service.

3. Being aggrieved the Appellant filed a grievance petition before

the Labour Court, which vide judgment, dated 19.06.2010, re-instated

her in the Respondent Bank's service albeit with a lower Grade, and

declined to award her any back benefits. Being dissatisfied with the

Order, both the Appellant and the Respondent Bank filed Appeals before
the Appellate Tribunal, which vide its consolidated judgment, dated |
19.09.2011, dismissed both the appeals and upheld the Order of the |
Labour Court. Subsequently, both the Appellant and the Respondent |
Bank filed Writ Petitions before the Lahore ngh Court, Wthh were |
disposed of in the following terms: }
|

“In the instant case though the ‘connivance of the accused/
petitioner with the main accused/Shaukat Naeem Warraich in the
commission of the fraud/mlsapproprlatlon is not proved from the
evidence available on the record, but her fallure to discharge her |
duties diligently is proved from the documentary evidence |
“brought on the record and in view of the settled principle of law. |
that a ‘man can tell a lic but a document not’, she has rightly . |
been held ‘negligent’. However, keeping in view her length of |
service, spreading over 28 years, and unblemished past career,
her dismissal from service Would be a harsh punishment.
Similarly, re-instatement into service though with reduction of
Grade would also not be justified-in the facts and circumstances
of the case as re-instatement of the petitioner would amount to
force the employer to take back a “negligent” employee in its
institution, which has already sustained-heavy loss at the hands
of the said employee. So in my view compulsory' retirement of |
the petitioner in the given c1rcumstances would foster the
i interest of justice,”

4. ‘The main allegation for imposmg a major penalty on the
Appellant and her subsequent dismissal from service was that she had
been negligent in performing her duties by disclosing the secret code to
her former Bank Manager, namely Shoukat Naeem Warraich, who
~ defrauded the Bank and _mlsapproprlated hefty amounts, in his capacity . .
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as the Manager of the Branch. During the Inquiry Proceedings, the
Appellant refuted all the charges levelled upon her. The Labour Court
after examining all of those aspects concluded, through Order dated
19.06.2010, that there was no direct allegation against her with regard to
embezzlement, preparation of any fabricated instrument, and using the
same for her own benefit, However, the Court opined that she had been
negligent and careless in performing her duty and thus reinstated her
without  back  benefits, in a lower grade i.e. Grade-IIl rather than
Grade-11. The aforementioned Order was upheld by the Appellate
Tribunal vide Order dated 19.2,2011, In the Petitions filed by the present
Appellant and the present Respondent Bank before the Lahore High
Court, Lahore, the High Court, vide Impugned Judgment dated
16.01.2013, observed that the Appellant's negligence demanded that she
be compulsory retired instead of being ré-instated.

5. We have heard the Appellant, who is appearing in-person, and
the learned counsel for the Respondent Bank and have perused the record
with their assistance. Upon careful consideration of the matter, we have
found that the Impugned Judgment of the High Court is contrary to the
principles of justice. Perusal of the Impugned Judgment of the High
Court reveals that it appears to be self-contradictory as the High Court
has first observed that the Appellant has an unblemished past career,
spanning over 28 years, and that her dismissal from service would be a
harsh punishment; and yet, the' High Court found it appropriate to then
observe that the Appellant be compulsory retired from service. In our
view these observations of the High Court in fact defeat the ends of
justice rather than fostering the same, as awarding compulsory
retirement would be equivalent to meting out harsh treatment to her.

6. It is a settled proposition of law that a penalty should be
proportionate to the guilt. The modern notion of proportionality requires
that the punishment ought to reflect the.degree of moral culpability
associated with the offence for which it is imposed.' Given the fact that
the Labour Court and the Appellate Tribunal found the Appellant
negligent of not properly keeping the secret code but did not see any
merit in the allegations of embezzlement, the imposition of a major

penalty of compulsory retirement from service would definitely be harsh.

In Saifullah’ this Court has observed:

“6. We have heard the learned Counsel for the parties and have
also perused the available record as well as the judgment of the
Tribunal, Admittedly there is no allegation against the appellant

) Divisional Superirnicudcnl, Postal Services v, Nadeem Raza (2023 SCMR 803)
? Saifullah v. Divisional Superintendent, Postal Services (2016 SCMR 1430)
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of having embezzled any amount and on the contrary, there is
admission on the patt of his co-accused Muhammad Tarlq
regarding the said embezzled amount which he had admitted and
promised to return in part payments on two different dates, In
the given circumstances and in the absence of any substantial
and cogent evidence placing the appellant to be in collusion with
Muhammad Tariq co-accused and particularly when there is an
admission of the said guilt on his part alone, would not be fair
and justifiable. At the most the failure of the appellant to get
signatures in hand to hand cash book could have been considered
to be a lapse on his part which could not entail the major penalty
of removal from service resulting in his compulsory retirement
rather fall within the parameter of inefficiency on the part of the
appellant. Punishment should always commensurate with the
guilt proved. We have observed that in the circumstances, case
against the appellant cannot be considered to be of fraud,

forgery or embezzlement rather at the most it can be consndercd |

to be that of mefﬁclency

7. In the light of the above, we while partially allowing this -
appeal convert the punishment of compulsory retirement of the
appellant to that of stoppage of five years increments following
his reinstatement in service. However, no "back beneﬂts are
granted to the appellant ni

In the decision rendered in: Audnor-General of Paktstan this

Court held:

* personi from right of earning would definitely defeat the

.

“The element of bad faith and 'willful'ness may bring ‘an act of

negligence within the purview. of misconduct but lack of proper

care and vigilance may not always be willful to make it a case of

grave negligence inviting service punishment. The philosophy of
punishment is based on the concept of retribution, which may be.

either through the method of deterrence or reformation: The ° |

purpose of deterrent punishment is not only to maintain balance

with the gravity of wrong done by a person but also to make an-
example for others as a preventive méasure for reformation of
 the society, whereas the concept of minor punishment in the law

is to make an attempt to reform the individual wrong doer. In
service matters, the extreme pcnalty for minor acts depriving a

reformatory concept of punishment in administration. of justice.

Al o

3 (".Audi'tor-(:?éherél of Pﬂkism" v. Muhammﬂd Ali (2006 SCMR A3\

o “In view thereot,"we would not take any exceptlon to the view of .
. the matte; taken by the Trlbunal "

CamScanner


https://v3.camscanner.com/user/download

2024]. - Pakistan Railways v. Muhammad Aslam 97
- (Muhammad Ali Mazhar, J) '

9.  We, therefore, under the circumstances, partly allow the Appeal
filed by the Appellant by setting aside the Impugned Judgment of the
High Court dated 16.01.2013, and up hold those of the Labour Court and
Appellate Tribunal to the extent of the demotion to a lower grade; with|D
the modification that the Appellant will be entitled to all back benefits as
available to a Grade-1lI Officer, from the date of her dismissal to the
date of her retirement. She will also be entitled to all the pensionary
benefits as available to the said Grade Officer.

- 10. C. A. No.837-L/2013: Since, we have partly allowed the present
Appeal No. 836-L/2013, this Appeal filed by the Respondent Bank,
stands dismissed. The parties are left to bear their own cost.

MWA/S-40/SC Order accordingly.
 2024SCMR97
» [Supreme Court of Pakistan]

Present: Yahya Afridi, .
Sayyed Mazahar Ali Akbar Nagvi-and |
- Muhammad Ali Mazhar JJ

PAKISTAN RAILWAYS through Chief Executive Officer/
Senior General Manager Lahore and another---Petitioners

VErsus

MUHAMMAD ASLAM---Respondent

~ Civil Petition No: 3501 of 2021, decrded on 12th July, 2023.

(Against the Judgment dated 16.04. 2021 passed by the Federal
Service Tribunal, Islamabad, in Appeal No. 2137(R)CS/2018 with MPs
Nos. 2262 of 2018 and 215 of 2019)
}
(a) Civil service--- ;o
----Absorptian---Valuabie right in favour of employee, accrual of---
Locus poenitentiae, doctrine of---Respondent was absorbed as Guard

- Grade-1 in Pakistan Railways vide notice dated 06, 08.2012, but, after a

lapse of six years, he was denied the absorption vide another notice
dated 02.08.2018 when certain valuable rights had already accrued in
his favour which could not be denied keeping in mind the prmcrple of
locus poenitentiae---Record reflects that the departmem before the

Service Tribunal failed to justify the action of rescinding: the earlier.

order issued in favour of respondent, therefore, the Tribunal reached
the correct conclusion that the respondent was discriminated against
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